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party was in actual possession, the party asking for the injunction 
will be required to bring the action at law. 

As to what is irreparable damage in the legal sense and applica- 
tion of the rule to cutting timber, see Sanderson v. Baxter, 76 Va. 
306 ; Rakes v. Rustin Land Co., 22 S. E. 498 ; Camp v. Dixon (Ga.), 
52 L. E. A. 755; King v. Stuart, 84 Fed. 546; Northern Pae. V. 
Cunningham, 103 Fed. 546; Erhardt v. Boro, 113 TJ. S. 537; note, 
Moore v. Eolliday, 99 Am. St. Eep. 734. 



DISPOSITION OP LAND BY WILL IN ENGLAND. 



By Prof. Edwin Maxey, LL. D., Morgantown, W. Va. 



In the twelfth century it is clear that the Englishman had n> 
power to give freehold land by his will, unless some local custom 
authorized him to do so. A statute of 1540 which was explained and 
extended by later statutes enabled any person who should have any 
lands as tenant in fee simple to "give, dispose, will and devise" the 
same "by his last will and testament in writing." Nevertheless we 
find the courts holding — and apparently they are but following a 
rule which had long been applied to those wills of land that were 
sanctioned by later custom — that a will of freehold lands is no am- 
bulatory instrument. The statute, they hold, does but empower a 
man to give by will what he has when he makes the will. (Such was 
the law in 1837.) The royal land-book often says that the donee 
may at his death leave or give his land to any one, or to any "heres" 
whom he chooses. It seems plain that the person whom he chooses 
will be his "heres" for that particular piece of land. Thus if B. 
gives land to A. for three lives so that he shall have it for his day, 
any person to whom the donee leaves the land is his yrfeweard 
(heres) so far as that plot of ground is concerned. Occasionally 
the donor says something that we may construe as a usufruct or 
life estate, but generally this seems to be thought quite unnecessary 
— "I give after my death" is plain enough. At a later time such a 
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gift has become impossible, because the courts insist that there can- 
not be a gift without livery of seisin. The desired transaction in- 
volved two feoffments — one must enfeoff the church in fee and be 
reenfeoffed as its tenant for life. 

The holder of bookland when he makes his post obit gift is, to use 
a modern but not inappropriate phrase, "executing a power of ap- 
pointment" given to him by an authoritative privilege, he is doing 
what he is empowered to do by the forma doni. Post obit gift by 
last words (verba novisimo) up to the ninth century was permitted. 
To those, two or three witnesses were required. 

These two modes coalesced in the ninth, tenth, and eleventh cen- 
turies into the written will; this was (at first) informal and written 
in Saxon, not Latin. Wills were before the Conquest not common, 
and also costly, because royal consent was required. In England 
after the Conquest there was no sudden change. A man could still 
make a post obit gift of land. 

From Digby, p. 375, we find that one of the most marked effects 
of the growth of feudalism was the abolition, except in certain lo- 
calities, of the practice of devising interests in land by will. Such 
disposition would have defeated the most valuable rights of the 
Lord— relief, wardship, and marriage. It was, therefore, wholly 
inconsistent with feudal theories. In a great many boroughs and 
in gavelkind lands, local customs were sufficiently strong to main- 
tain the ancient liberty of disposition by will, and cases relating to 
"burgages devisable" are common in the year books. Disposing of 
the uses of land by will became prevalent under the protection and 
encouragement of the chancellors. One of the earliest of the cases 
recorded on this branch of the law contains a disposition by will of 
the use of lands made in the sixth year of Richard II. Except, 
therefore, in the case of burgages devisable, a devise, before the 
legislation presently to be noticed, was simply a declaration by the 
legal tenant of the uses to which his heir at his death should hold 
the lands or the uses to which he had conveyed the lands to feoffees 
or else a disposition of the use which he had already created in 
favor of himself. In order, therefore, that the devisee of the use 
might enforce the disposition of the will the aid of the chancellor 
was called in. The chancellor would compel, if necessary, the tenant 
of the legal estate to convey the land to the cestuy que use, i. e., the 
devisee. 
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It appears from the preamble of the statute of uses (27 of Henry 
VIII) that one of its principal objects was to abolish the power of 
disposing of lands by will, and thereby to restore to the king and 
the great lords the feudal dues which they could not claim if the 
estate of the heir were defeated by a devise. The statute of uses 
made a saving in favor of wills made before May 1st, 1536. Be- 
tween that time and July 20th, 1540, the power of testation was, as 
regards freehold interests in land, wholly abolished (except in the 
localities mentioned above). In 1540 it was found necessary to 
restore a large measure of the power of devising interests in land. 
In statute 32nd of Henry VIII, power is given to every tenant in 
fee simple to dispose by will of all his lands held by socage tenure 
and of two-thirds of his lands held by knight service. Careful 
provisions are made by this statute for the saving of primer seisin, 
reliefs, and fines by alienation, in the case of socage lands, and of 
the rights of wardship over the third part of knight service lands in 
favor of the king or the lords. 

When by the act for the abolition of military tenures, 1645, 
tenure by knight service was created into free and common socage 
the power of devise extended to the whole of the lands of which 
previously only two-thirds had been devisable. Formality was not 
required until the statute of frauds, 29 Charles II, by which it was 
made a necessary condition of the validity of a will of lands, that 
it should be signed by the testator or by some other person in his 
presence and be subscribed to by three or four credible witnesses. 
The law of wills of all property, whether real or personal, now rests 
on the Wills Acts, VII of William IV and of I Victoria, which are 
substantially the same as the law in this country. 



